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Gurvent Topics. 
HE 

the United States seems to be gaining 
As 
an indication of the popular feeling on 
this subject, which bids fair to play aa 
important if not a leading part in the next 
year’s presidential election, it is worthy 
of note that the legislature of Michigan 
has just enacted an anti-trust law which 
is more sweeping, if possible, than that 
of Texas. It in effect forfeits the charters of 
all corporations of the State that join to- 
gether to create restrictions in trade, or to 
limit or reduce the production of any article 
of merchandise, or to control the market 
price of the same, or to prevent competition. 
It prohibits the corporations of other States 
which come within these categories from 
doing business in the State; it subjects to 
fine or imprisonment, or both, any person 


anti-trust movement throughout 


strength and momentum every day. 


who aids or abets the combinations prohib- 
ited by the act, and declares void all con- 
tracts in violation of the act, giving to any 
person injured in his business by the opera- 
tion of a trust a right of action against the 
offender for double the amount of damages 
sustained. This certainly ought to be drastic 
enough to suit the most rabid anti-trust agi- 
tators. Whether it can be enforced, or was 
ever intended to be enforced, is of course 
quite another question, as is also the prob- 
able attitude of the courts toward such an 
enactment. Governor Sayers, of Texas, who 
is interested in the proposed anti-trust con- 


ference in St. Louis on September 20 next, 
recently received a communication from 
Governor John R. Rogers, of the State of 
Washington, in which that official, although 
a Populist in politics, takes very sensible and 
conservative ground on the subject of ‘he 
regulation of trusts. Governor Rogers has 


Vor. 60 — No. 1. 





no doubt whatever 
which 


that legislative action 
seeks to control the formation and 
tnanagement of trusts will prove ineffectual. 
He says: 

In the first place, the word trust is misleading 
when applied to a great many industrial combina- 
tions now threatening the prosperity of the people. 
In many instances so-called trusts are merely 
larger corporations. It has occurred to me that 
corporations will be declared to possess a vested 
and constitutional right to buy and sell. Clearly 
it seems to me that corporations, as well as 
natural persons, have a right to buy, and hence a 
right to sell, whatever is offered for sale in the 
market. If a sufficient weight of capital be em- 
ployed, a corporation or a natural person has the 
ability and the constitutional right to buy all of a 
certain product offered for sale; and this will un- 
questionably operate to fix the price at which such 
product will in future be sold. We can see that, 
as in the case of that parent of trusts, the Standard 
Oil Company, the power to buy and sell pos- 
sessed by that company is entirely sufficient to 
regulate the price at which oil will be sold. The 
Standard Oil Company thus gets the power to 
drive out of business all competitors, and in this 
way to establish the price for which their product 
must be sold. I am at a loss to see, too, how the 
moral and fundamental right of either natural or 
corporate persons to buy and sell can be interfered 
with by legal enactment, under our Constitution. 
For these reasons I can see no remedy for the 
trust evil save public ownership. The new ques- 
tion of trusts is really the very old one of capital 
against labor, or, stated differently, the attempt of 
the almighty dollar to secure entire supremacy in 
the affairs of men. There is in all this an irre- 
pressible conflict which will not down at the bid- 
ding of any State legislature. 


With the exception of what Governor 
Rogers says as to public ownership, tliere 
will, we think, be general public acquiescenve 
in his views. There is also another phase of 
the agitation against trusts which Governor 
Rogers did not refer to. While it is perfectly 
true that there are on the Federal and most 
of the State statute books stringent laws 
against trusts, these laws are all aimed at 
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combinations to maintain prices between 
different firms or combinations or at the 
management of different corporations by a 
central agency or trust. But the new plan is 
not to maintain individual existence while 
surrendering individual freedom, but to pur- 
chase outright all competitors and_ their 
plants, as the American Tin Plate Company, 
for example, has recently done. Being the 
owner in fee of all these properties, it can do 
with them as it pleases, and no law can inter- 
fere with or abridge its rights in this respect. 
behalf of this species of 
monopoly that it has made no agreement to 


It is urged on 


maintain prices, because it needs none, since 
it makes all the tin plate in the country 
not a° 


; it is 
‘trust’ holding various companies in 
illegal subjection, because it has bought all 
their property and owns it in fee. It would 
be difficult to deny to any man or any com- 
pany the right to buy all the property either 
could pay for in as many States as was 
deemed advisable, or the right to control the 
property when bought, or to sell the product 
of manufacture at the price put upon it by 
the manufacturers. Competition has effec- 
tually disappeared, and vet each step in the 
process is perfectly legal. No anti-trust 
legislation yet enacted or proposed meets 
this situation, and for such a condition of 
affairs no one has yet suggested a remedy. 


The permanency of typewritten records is 
a subject of no little importance, and it is 
worthy of note that a series of experiments 
is being conducted in Boston with a view of 
establishing the relativce value of the leading 
brands of typewriter ribbons. Robert T. 
Swan, the State commissioner of public 
records for the State of Massachusetts, is 
doing some good work in this direction. He 
tinds that of the different colors used for 
typewriter ribbons, the red, green, blue and 
purple are not permanent, black being the 
only one that will stand the tests to which he 
subjects the writing. The Legislature ot 
Massachusetts, recently adjourned, 
passed an act permitting tvpewritten records 
to be accepted as official when approved by 
the commissioner of public 


which 


records, New 
York, Pennsylvania and New Jersey havin: 








previously taken similar action. In other 
words, no such records will be accepted un- 
less the materials used are up to the stand- 
ard, and the commissioner is expressly 
authorized by the statute referred to to with- 
draw his approval at any time when he shall 
find that the articles used fall below such 
standard. This is a very important matter 
which should be acted upon in every State, 
for the fading of public records so as to be- 
come illegible is something that ought to be 
carefully provided against, otherwise it were 
much better to keep in force the provision 
that legal records shall be written only with 
pen and ink. It is possible, we think, to 
produce typewritten records that are quite 
as permanent as any produced by writing 
with a pen, and in view of the greater legibil- 
ity of the former, as well as their economy of 
production, it is desirable that this should be 
done. While the States generally have no 
official corresponding to the commissioner of 
public records in Massachusetts, it ought to 
to be made somebody’s business to supervise 
the matter of permanency of public records. 


A decision of much interest with reference 
to the duty of the wife toward the husband 
was recently handed down by Justice Wil- 
mot M. Smith, in the New York Supreme 
Court. The point at issue related to the 
obligation of the wife to live in the home 
provided for her by her husband, rather than 
in the home of her parents, this obligation 
being clearly established by the decision re- 
ferred to. 
Claude G. 
separation from Florence, his wife. 


It was upon the application of 
Heinlein for a legal decree of 
The 
couple were married nine years ago, and it 
appears that the wife at that time exacted 
from her husband a promise that they should 
live with her parents after marriage. After 
a time this arrangement naturally, if not in- 
evitably, became disagreeable to the hus- 
band, and he suggested that the wife go toa 
new home of his providing. To all such ap- 
peals the wife turned a deaf ear, and the 
husband, after having stood as much of the 
mother-in-law as possible, left his wife and 
thereupon applied for a legal separation. 


An order to that effect was granted by Jus- 
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suite? 





l 
tice Smith, with the proviso, however, thar 


should Mrs. Heinlein change her mind, and | 
conclude to cleave to her husband in prefer- 
ence to her mother, she might apply for a | 
We | 
think Justice Smith did perfectly right in 
granting the order, and we unhesitatingly 
the 


modification of the order of separation. 


agree to the proposition that woman 


who is not willing to leave the parental roof 


and share the home her husband has pro- | 


vided ought never to have married. 
come to be proverbial that no one roof is big 
enough to shelter two families, and no matter 
how angelic the mother-in-law may be, there 
It is 


a gratifying fact that most young couples 


is certain to be trouble sooner or later. 


when they marry prefer to cut loose from the 
parental stalk and shift for themselves, and 
we do not think the courts should either en- 
courage rash experiments or compel the 
husband to marry the mother-in-law as well 


as the daughter. 


\ case of peculiar interest and importance 
to common carriers and their patrons was 
recently decided in the Court of Common 
Pleas (Philadelphia), before Judge Beitler 
The point at issue primarily was whether th: 
Constitution of Pennsvlvania of 1874, and 
the act of 1883 relative to discrimination, 
prohibit a railroad company from compell- 
ing shippers of lumber over their lines to 
prepay the freight charges thereon where the 


1 


value of the freight consigned is more than 


the charges. The action was one in trespass, 
brought by Charles Fraser, a lumber deale1 
and the 
Fraser 
was in business at various places in Philadel- 


broker in Philadelphia, against 
| g 


Pennsylvania Railroad Company. 
phia from June tst, 1891, until March 19, 
1896, the date of the publication of a certain 
forth. His 
business as a lumber dealer and broker com- 


circular letter hereinafter set 
pelled him to use the various lines of the 
defendant company in making and receiving 
of the 
period from 1&91 to 1896 the plaintiff shipped 


shipments lumber. During said 
his freight to destinations without prepaving 
Qn 


1896, the defendant company published or 


freight charges thereon. March 109, 


caused to be published a notice to agents and 


It has } 


connections to the effect that all freight 
charges on property consigned to or shipped 


_by Charles Fraser, of Pier 25, South Dela- 


ware avenue, Philadelphia, must be prepaid 


The publication of this notice or circular 
was claimed by the plaintiff to have beer 


malicious, and it was also asserted by Mr. 


Fraser that such publication  practicaliy 
ruined his business. Upon the trial plaintiff 
offered to show the custom which was 


adopted and carried out by the defendant in 
of freight 
court 


not demanding prepayment 
The 


plaintiff's offer and allowed the case to go to 


on 
shipments of lumber. refused 
the jury on the question of malice only. The 
court directed a nonsuit to be entered. Ar- 
cument to take off the nonsuit was heard on 
June 9th, before the court im banc, and de- 
cision reserved; but however the decision 
goes, the unsuccessful side will appeal the 
case to the highest court for final settlement 
It may be addei 


as a material fact that there was no question 


of these important points. 


as to the plaintiff being a broker and shipper 
in good standing, there being no unpaid 
freight bills against him at the time. Among 
the questions to be decided is whether the 
action of the defendant company deprived 
plaintiff of the ordinary accommodation and 
convenience to which he was entitled, and 
whether the spirit and purpose of the act 
referred to, like the interstate act, requires 
that when the circumstances and conditions 
will fairly admit of it, the charges for like 
service should be equal, and that violations 
i the plain letter of the law, whether in de- 
manding or rates 
in discriminating in the fur- 
nishing of facilities for transportation should 
not be permitted. 


receiving higher and 


drawbacks or 


— ~~ “ 


SUDDEN DEATH OF JUDGE DAVID L. 
FOLLETT. 


N the death of Judge David L. Follett, which 
occurred at his home in the village of Nor- 
wich, Chenango county, on the 6th inst., the bench 
Death came 
without 


loses one of its brighest ornaments. 
with 
about 


startling suddenness and 
4:30 P. M. 


warning 
on the day named, while he was 
household duties. On going 
down the steps leading from the rear door of his 


engaged in some 





home Judge Follett was seen by other members of 


‘ 
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his family to fall forward on the walk leading to 
the barn. Help soon reached the prostrate form 
of the judge and he was carried to his room. Life 
was extinct, however, and all efforts to revive the 
stricken jurist were of no avail. Apoplexy is sup- 


Mrs. Fol- 
lett and her son Henry were greatly prostrated by 


posed to have been the cause of death. 


the sudden death, the son having just recovered 
from an operation for appendicitis. Judge Follett’s 
on the Supreme Court 
bench in the Sixth district and in the Appellate 
Court of the Fourth Department. 
oftice would have expired in 1902. 


death causes a vacancy 


His term of 
At the time of 
his death Judge Follett was serving his second 
term, having been on the bench continuously for 
He 
the General 
Term June 1, 1884, and when the new Constitution 


almost, if not quite, a quarter of a century. 
was appointed associate justice of 


went into effect he was appointed to the Appellate | 


Division. 
judge of the Second Division of the Court of Ap- 
peals. He was in many respects almost the ideal 
judge — learned, courteous, painstaking, conscien- 
tious, and one in whom was implanted an innate 
love of justice. At circuit he was prompt, careful 
of the rights of litigants, and rarely in error in 
construing the statutes. Elis opinions bore evi- 
dence of deep study and careful digestion of all the 
facts as well as of the statutes bearing on the 
matter in hand. His uniform courtesy made him 
exceedingly popular among all having relations 
with him in his official capacity. 
he possessed a most lovable nature. 
his sudden death will 


Personally, also, 
The news of 
with 
and deep regret by the bench and the bar of the 


be received sadness 
State, which he so long and signally served. There 
could be no higher encomium passed upon his dis- 
tinguished career as a jurist than to say that he 
was an upright judge and an honest man. 


—————————~<> — 


Notes of Cases. 





Eminent Domain Property Subiect to Be 
Taken. — In Scranton Gas & Water Co. v. North 
ern Coal & Iron Co., decided by the Supreme 
Court of Pennsylvania in May, 1809, it was held 
that land which has been acquired by a gas com- 
pany under the right of eminent domain, and for 
many years devoted by it to public use, cannot be 
taken by another company for an additional rail 
road track, in the absence of imperative necessity, 
merely because it is more economical or conven- 
ient than another route. 

The court said in part: 

On the hearing plaintiff introduced evidence to 
show the practicability of completing defendant's 
double track system without appropriating lot No. 
2 aforesaid, or any part of it. Three methods were 
proposed: (a) The construction of a tunnel under- 
neath the plateau, and in the neighborhood of the 





| base line of the half circle described by the present 





The deceased had also served as chief | 


track; (b) by the construction of an additional 
track for a distance of 1,600 or 1,700 feet, diverg- 
ing from the present track in such manner as to 
avoid lot No. 2, leaving it between the tracks; 
and (c) by the construction of two tracks, substan 
tially on the same line as that last indicated, by 
abandonment of the present track and right of way 
through plaintiff's land, and 
cient strip from lot No. 2 
from the gas-works proper, and thus running lot 
No. 2, so to speak, up against plaintiff's present 
land, and leaving lot No. 2, as thus moved, un- 
touched. The master reported “that the tunnel 
route (a) is impracticable, by reason of its expen- 
After 
considering the methods of the other two routes 
proposed by plaintiff, and the attending difficul- 
ties, he concludes thus: ** While the defendant 
might operate its railroad after the completion of 
either the (b) or (c) method of accomplishing its 


the taking of a suffi- 
the furthest 


on side 


siveness as well as engineering difficulties.” 


| double track system, yet the occupancy of lot No 








| already indicated, and 


2 for that purpose, by placing thereon an addi 
tional track immediately its present 
single one, as proposed by it at the time of filing 
this bill, is, from an engineering standpoint, both 


adjoining 


as regards construction and subsequent use by 
defendant, the practicable and 
method; and, in addition to this consideration, the 
defendant would be thereby saved, in the item of 


most feasible 


construction alone, an expenditure of $62,000, as 
the Bridge and 
Scranton streets, as public highways at their pres 
would better the needs of 
public travel.” The master does not find that a 
double track, at the point in question, is impera- 


use of 


ent grades, subserve 


tively necessary to the defendant company’s busi 
ness, and while he might possibly have so found 
from the evidence, it is quite apparent, from his 
conclusions above quoted, that there exists no 
necessity that impels defendant to take plaintiff's 
land for its additional track. 
tion of 


It is simply a ques 
both 
This is not sufficient to justify the taking 
of property which has heretofore been acquired 


economy or convenience, or com 


bined. 


under the right of eminent domain, and for many 
years devoted to public use, by another corpora 
tion (citing authorities). 

Damage to Cargo — Contract Lim 
— Harter Act — Trans 
portation of Frozen Meat. — In the matter of The 
the U. S. Circuit Court of Appeals, 
Second Circuit, in April, 1899, it was held that a 


Shipping — 
iting Liability of Carrier 


Prussia, in 


carrier by water, who accepts a cargo of frozen 
meat for transportation across the ocean, impliedly 
contracts that his vessel is provided with suitable 
and efficient apparatus to enable him to deliver 
the cargo in proper condition; but that it is com- 
petent for the parties, by express contract, to stip- 
ulate for the exemption of the carrier from 
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liability for loss or damage to the cargo in conse- 
quence of latent defects in such apparatus which 
are not due to any fault or negligence on his part, 
or on the part of those for whom he is respon 
sible. It was held that such a stipulation in a bill 
of lading is not in violation of section 2 of the 
Harter act. 

The court said in part: 

It is conceded that the cause of the injury to 
the meat was the failure of the starboard machine 
to work, owing to the presence of a leather washer 
in the apparatus. This could not be detected until 
the apparatus was taken apart after the arrival of 
the vessel at Hamburg. It was then found in the 
suction pipe leading from the evaporator, by an 
engineer sent to Hamburg by the makers of the 
apparatus for the purpose of investigating the 
trouble. The proofs denote that the washer must 
have been left in the apparatus by the inadvertence 
of the employes of the maker when putting it to- 
gether. By the operation of the apparatus dur 
ing the voyages of the vessel, it gradually worked 
its way through the evaporation coils to the suc- 
tion pipe, where the smaller diameter caused it 
to obstruct the efficient working of one of the 
machines. 

We agree with the learned judge who decided 
the case in the court below that the libelant was 
not entitled to recover upon the theory that the 
owners of the Prussia were negligent in providing 
defective refrigerating apparatus for the purposes 
ol the transportation. The apparatus had been 
constructed by builders of requisite capacity, and, 
after it had become a part of the equipment of 
the steamship, had been tested by competent e«- 
perts in the most thorough manner, and found to 
be perfect. It was new, and had not been used 
long enough to impair its efficiency; but it had 
been used sufficiently to demonstrate that it was 
adequate, and apparently in perfect condition. 


It is the duty of the carrier by water, when he 
offers a vessel for freight, to see that she is in 
suitable condition to transport her cargo in safety, 
and he impliedly warrants that this duty has been 
fulfilled. And, when he proposes to transport 
across the Atlantic a cargo of frozen meat, we 
agree, as was adjudged in The Maori King ([1895] 
2 Q. B. 550) and Queensland Nat. Bank v. Penin- 
sular & Oriental Steam Nav. Co. ([1898] 1 Q. B. 
567), that he must be taken to stipulate with the 
shipper that the vessel is provided with suitable 
apparatus of requisite efficiency to enable him to 
deliver it in proper order. But it is competent 
for the parties, by express contract, to modify the 
obligations which would otherwise devolve upon 
the carrier, including even that of providing a sea- 
worthy vessel, and short of any modification 
which will exempt him from the consequences of 
his own misconduct or negligence, or those for 
whom he is responsible, such contracts, though 
strictly construed against the carrier, are given 








full effect. Among them, one of the most com- 
mon is that exempting carriers from liability for 
latent defects in the hull or machinery of the 
vessel. As was said by Mr. Justice Brown in The 
Carib Prince (170 U. S. 664, 18 Sup. Ct. 757): “To 
exempt a vessel from the consequences of such a 
defect is neither unreasonable nor unjust, and 
most of the modern bills of lading contain a stipu- 
lation to that effect.” 


In the present case the bill of lading contained 
a clause especially addressed to restricting the lia- 
bility of the carrier in respect to the trinsporta- 
tion of dressed meat, and the parties to the instru- 
ment agreed that the carrier should not be respon- 
sible for any loss or damage to it arising from 
defects or insufficiencies in any part of the refrig- 
erating apparatus, whether arising before or after 
the shipment. While this clause would not extend 
to exempt the carrier for loss or damage caused 
by his own negligence, we have no doubt it pro- 
tects him against such as arises in consequence of 
a latent defect in the apparatus, existing without 
his knowledge or negligence. The express con- 
tract displaces the warranty which would be im- 
plied in its absence. 

It is insisted for the appellant that the clause is 
in violation of section 2 of the Harter act. In our 
opinion the provisions of this section only pro- 
hibit contracts relaxing the obligation of carriers 
to exerecise due diligence in respect to providing 
seaworthy vessels, and in respect to the handling 
and storage of cargoes. The warranty of sea- 
worthiness is that a vessel is competent to resist 
the ordinary action of the sea during the voyage, 
without damage or less of cargo (Dupont v. 
Vance, 19 How. 162) — in other words, in such a 
state as to repair, equipment and crew as to be 
able to encounter the ordinary perils of the adven- 
ture (Gibson v. Small, 4 H. L. Cas. 390). The 
carrier is not an insurer against damage proceed- 
ing “‘from an intrinsic principle of decay, natur- 
ally inherent in the commodity itself, whether 
active in every situation, or only in the confine- 
ment and closeness of the ship” (Clark v. Barn- 
well, 12 How. 282); and the implied understanding 
created by the proposal to transport and deliver a 
commodity, which the shipper and carrier know 
cannot be practically performed unless the carrier 
is provided with the proper instrumentalities in 
customary use for its preservation, is not a war- 
ranty of seaworthiness. Section 2 of the Harter 
act is the complement of section 3, which excuses 
the shipowner if he has exercised due diligence to 
make the vessel ‘in all respects seaworthy, and 
properly manned, equipped and supplied.” The 
two sections are to be read together, both being 
intended to enforce the same rule of diligence in 
respect to the same subject-matter. 


We conclude that the damage sued for arose in 
consequence of a latent defect in the refrigerating 
machinery, that due diligence was exercised by 
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the owner of the steamship to provide suitable 
and perfect refrigerating machinery, and that by 
the terms of the Harter act, as well as irrespective 
of that act, it is lawful for a vessel owner, who has 
exercised due diligence in that behalf, to stipulate 
for exemption from liability arising from such a 
defect. We desire to take this occasion to com- 
mend the course adopted, of bringing this suit in 
the name of the insurer. Heretofore nearly all 
the causes which we have had to consider, brought 
against vessels to recover damages to cargo, have 
been ostensibly prosecuted by the shipper, al- 
though really by the insurer; and too many of 
them have been brought upon the chance that 
something not known at the time might be devel- 
oped in the course of the proofs to shift the loss 
from the insurer upon the vessel. The present 
case is not open to this criticism in either respect 


NUISANCE. 


DAMAGE TO PRIVATE PROPERTV BY RAILROAD — 
INJUNCTION — TRESPASS. 
New York Court or APPEALS. 
Decided June 6, 1899. 


BERNARD F. Garvey, Respondent, vy. THE Lone 
IsLaND RaAILroap, Appellant. 


Slight injuries and annoyances to people living 
along the line of a railroad are a necessary 
incident to its maintenance and operation; but 
when the company, even upon its own land, 


does such acts as seriously impair the enjoy- 
ment of the adjoining land, it, to a certain 
extent, takes the land and must make com- 
pensation therefor or discontinue the practice. 

A railroad company may be enjoined from so 
operating a turntable, and conducting its busi- 
ness connected therewith, as to cause a nuis- 
ance and injury to adjoining property. 

In such a case the plaintiff may waive his dam- 
ages by not furnishing evidence which will 
enable the court to fix them. This, however, 
does not defeat the action, and the injunction 
may issue, although no damages are awarded. 


Appeal from a judgment of the Appellate Divi- 
sion of the Supreme Court, in the Second Judicial 
Department, affirming a judgment entered upon 
the decision of the court after a trial at Special 
Term. 


This action was brought to recover the damages 
alleged to have been sustained by the plaintiff, as 
the owner of a dwelling house known as No. 28 
Hanson place, in the city of Brooklyn, on account 
of a continuous nuisance committed by the de- 
fendant, a railroad corporation, upon its own 
premises directly at the rear of the plaintiff's, and 
to restrain the further commission thereof. The 
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nuisance was described in the complaint as fol- 
lows: Locomotives enter, move about in, and leave 
the yard to the number, during the summer, of 
about 200 daily, each making its characteristic 
noises, such as the hissing and pounding of escap- 
ing steam, the rumble of wheels, the clatter of 
irons, the clanging of bells and othey irritating 
noises. Each locomotive which enters the yard is 
run upon a turntable constructed in the immediate 
rear of plaintiff's house, making a noise as it goes 
on like an explosion, and shaking and jarring the 
plaintiff's house. Steam, smoke, cinders, ashes 
and noxious and unwholesome gases are set free 
in the defendant's yard, and cast upon the plain- 
tiffs premises and into the plaintiff's doors and 
windows.” 

The defendant, after admitting some portions of 
the complaint and denying others, alleged that it 
was a domestic railroad corporation, and that the 
acts complained of were done by it “ lawfully, 
carefully, and for the purposes of its incorporation 
only.” 

The justice before whom the case was tried did 
not fully state the facts found by him, but decided 
“that the operation by the defendant of its turn- 
table upon its premises mentioned in the com- 
plaint, together with the general conduct of its 
business upon said premises, amounts to a nuis- 
ance to the plaintiff's premises mentioned in the 
complaint.” No damages were found, but the de- 
fendant was enjoined * from the operation of such 
turntable and from the conduct of its business 
generally upon said premises in such manner as to 
amount to a nuisance.” The operation of the in- 
junction was suspended for about three months 
“in order to give the defendant an opportunity 
to condemn the plaintiff's property, or such ease- 
ment therein as it may be advised.” 

On the trial it appeared that in May, 1891, the 
plaintiff moved into his house, No. 28 Hanson 
place, to reside with his family. In the spring of 
1892 the defendant, in rearranging its railroad 
yard, built a turntable directly in the rear of plain- 
tiff’s premises, and erected a water tower there. 
Prior to this both the turntable and the water 
tower were from 150 to 200 feet farther off. The 
turntable, a new variety, is a large horizontal 
structure of iron, sixty feet long, swinging on a 
pivot in the center, and, when at rest, either end 
is suspended half an inch above a circular track. 
When an engine is run upon it one end goes down 
with a ponderous blow, causing a loud noise and 
a heavy jar. The engines used by defendant weigh 
from 90,000 to 185,000 pounds each, and they are 
run upon the table every day, to the number of at 
least seventy in the summer and thirty in the win- 
ter, at various hours, sometimes late at night. 
The ashes are dumped from the engine and water 
is taken by it on the same occasion that it is 
turned around by the table. This process occupies 
from five to twenty minutes, and while it is going 
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on steam is generally escaping from the safety 
valve with a loud noise, and smoke and gases, 
sometimes from soft coal, issue from the smoke- 
stack, and, when the wind is south, penetrate the 
plaintiff's house. The result of the new arrange- 
ment was to centralize all these evils in the imme- 
diate vicinity of plaintiff's premises. There was 
evidence tending to show that the effect of the 
blow caused by a locomotive when it 
the turntable and the end fell, was to 
plaintiff's house from top to bottom, crack the 
walls, move the bed springs so as to awaken a 
person lying in bed by moving it up and down, 
jar articles on the tables, move the pictures, cause 
the chandeliers and the windows to shake, and the 
like. The noise was described by some witnesses 
as deep, something like thunder, but not so loud. 
Others described the vibrations by comparing 
them with those caused by an earthquake, and one 
said the noise was like an explosion of gunpowder. 
Still another said: ‘‘ It seems like a heavy vibra- 
tion of the earth, and moves the house. The 
vibration lasts sometimes longer than others. 
When it (the locomotive) goes on, it goes on 
sharp and gives a heavy jar. * * * I know I 
feel it when I am lying in bed at night, mostly 
between 10 and 11 o'clock; there is a train goes 
out or comes in at that time, and this sudden 
jar will awaken and annoy me. Accompanying 
that jar is the noise I have described.” In the 


ran upon 
shake the 


summer time the windows could not be kept open 
owing to ashes, cinders and smoke from the en- 


gines. The cinders spotted the clothes hung out 
to dry so that they had to be rewashed, and fine 
ashes sifted through the windows, even when they 
were down, and settled on the furniture. One 
witness stated that the noise would awaken any 
one from a sound sleep, and that the vibrations 
had cracked the walls of her house, while another, 
who lived next to the plaintiff, said that the ceil- 
ings in every room in her house had cracked since 
the new turntable was put in. None of these diffi- 
culties were observed prior to the rearrangement 
of the yard and the concentration of all the agen- 
cies mentioned directly at the rear of plaintiff's 
house, although most of the witnesses had occu- 
pied their respective houses for years. One of tlie 
near neighbors, whose house was situated more 
favorably than the plaintiff's, stated that she could 
not let the rooms in the back part of her house, 
because the occupants all left, stating that they 
could not sleep, on account of the noise. Another, 
who lived one door from the plaintiff, testified 
that her inside blinds on the top floor settled so 
that they could not be closed, and that the doors 
also settled in the front area. The witnesses for 
the defendant minimized these results, but did not 
deny their existence altogether. They stated that 
the appliances were of the best kind, and were 
used in the most careful manner, but one witness 
admitted that the foundation of the turntable was 








not solid at first. At the close of the evidence 
both parties stipulated in open court that the trial 
justice should visit the locality and inform himself 
by practical experience as to the alleged annoy- 
ances, and the record shows that he did so before 
making his decision. 

The Appellate Division affirmed the judgment 
rendered by the trial court and the defendant ap- 
pealed. 


Alfred A. Gardner and William J. Kelly for 
appellant; George S. Billings for respondent. 


VANN, J. — From the evidence appearing in the 
record, especially when it is amplified by the view 
of the premises taken by the trial judge, at the 
request of both parties, and from the nature of 
the findings, which have the effect of a general 
verdict for the plaintiff, we are compelled to as- 
sume, after affirmance by the Appellate Division, 
the existence of a nuisance upon the defendant's 
premises that seriously injures the premises of the 
plaintiff (Amherst College v. Ritch, 151 N. Y. 
282, 320). 

It is claimed that the judgment below cannot be 
sustained, because no property right of the plain- 
tiff was invaded, inasmuch as the defendant had 
authority for what it did in the statute which 
created it. That statute conferred no unusual 
power upon the defendant, but simply authorized 
it to construct and operate a steam surface rail- 
road. It did not authorize it to construct this 
particular turntable, or to maintain this particular 
yard, or to concentrate the particular evils of its 
terminal station in the immediate vicinity of in- 
habited dwellings. The implied powers springing 
from the express power to maintain a railroad do 
not extend to the grievances complained of by 
the plaintiff, nor permit the ruin of his property 
without compensation. While the welfare of the 
public and the necessities of travel require that 
the plaintiff should submit to annoyances caused 
by a reasonable use of the property of the defend- 
ant, he is not obliged to submit to those caused 
by an unreasonable use, all the circumstances be- 
ing taken into account. Slight injuries and annoy- 
ances to people living along the line of a railroad 
are a necessary incident to its maintenance and 
operation, but when the company does, even upon 
its own land, such acts as seriously impair the 
enjoyment of the adjoining land, to a certain ex- 
tent it takes such land and must discontinue the 
practice or make compensation (Pumpelly  v. 
Green Bay Co., 80 U. S. 166). “ The legislature 
may authorize small nuisances without compensa- 
tion, but not great ones” (Bacon v. Boston, 154 
Mass. 180). As the legislature cannot authorize 
the total destruction of private property without 
making compensation, so it cannot authorize per- 
manent and substantial injury to such preperty 
without making compensation, and it did not 
assume to do so in the statute updn which the 
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defendant relies. If the convenience of the de- 
fendant required a change in its terminal yard, so 
that what had been done in one part thereof with 
one kind of appliances without injury to private 
property, when done in another part with another 
kind, inflicted serious injury upon the buildings on 
adjoining land, it became its duty to acquire the 
right to thus virtually use the neighboring prop- 
erty, either by purchase or through the power of 
eminent domain. It could not so conduct its busi- 
ness as to crack the walls and ceilings of adjoin- 
ing houses, awaken people from their sleep by 
shaking their beds, smoke them out of their 
rooms, or injure their personal property kept on 
the premises by casting dust, ashes and cinders 
upon them, and appeal to the statute for protec- 
tion. ‘“ Where the legislature authorizes a thing 
to be done which can fairly be accomplished with- 
out causing a nuisance, it will be assumed that the 
legislature intends that it shall be done in that 
way” (Randolph Em. Dom., § 140). The statute 
does not authorize acts that amount to a partial 
appropriation of property without requiring pay- 
ment. The injuries complained of are not the 
natural or unavoidable result of the exercise of 
the statutory authority, and are outside of the line 
of legislative protection. Thus an engine house, 
although a necessary incident to the operation oi 
a railroad, when so used as to cause smoke, soot, 
cinders and coal dust to necessarily damage a 
dwelling house erected upon an adjoining lot, 
was held a nuisance, and not within legislative 
sanction, and an action to recover damages and 
restrain the nuisance was upheld (Cogswell v. N. 
Y., N. H. & H. R. R., 103 N. Y. 10). It was fur- 
ther held in that case that where the terms of a 
statute giving authority to the corporation are not 
imperative, but permissive, it does not confer 
license to commit a nuisance, although what is 
contemplated by the statute cannot be done with- 
out it. 


So, when general authority had been conferred 
upon a municipal corporation to build a pumping 
station as a part of an extensive system to supply 
a city with water, but leaving the site to the 
selection of the corporation, it was held not to 
confer power, either express or implied, to con- 
struct it so near the lands of another as to seri- 
ously affect the houses, subsequently built thereon, 
through the vibrations and noise of machinery 
(Morton y. Mayor, ete., 140 N. Y. 207). In that 
case the court said: “ The legislature undoubtedly 
authorized the defendant to construct a building, 
and to place in it the necessary machinery to ac- 
complish the purpose in view. But that is not 
the act complained of, or which produced the in- 
jury to the plaintiff's property. The wrong con- 
sisted in placing the building and machinery so 
near to the adjoining property as to injuriously 
affect it by the noise and vibration. The city has 
a right to build upon its own land, but there was 





nothing in the statute that required it to place the 
structure where it did. It could perform every 
duty imposed by the statute by building the pump- 
ing station at such distance from the adjoining 
houses as to avoid the results of which the plain- 
tiff justly complains. If it was not possible or 
practicable to do that upon the land that the de- 
fendant owned, then more could have been ac- 
quired for the purpose.” 

The use by the defendant of its property to the 
injury of the plaintiff was not temporary, for the 
purpose of adapting it to its business, but regular 
continuous and in the nature of a partial but per- 
manent appropriation. The distinction between a 
permanent invasion of land and a temporary an- 
noyance, as by blasting, was carefully pointed out 
in Booth v. R., W. & O. R. R. (140 N. Y. 267, 
270). 

When the odor from gas works was found to so 
pollute the air as to substantially render the plain- 
tiff’s property unfit for comfortable enjoyment, it 
was held to be a nuisance, although the acts com- 
plained of were inseparably connected with the 
carrying on of the business itself, and that it was 
not essential to a right of action that the owner 
should be driven from his dwelling (Bohen vy. 
Port Jervis Gas Light Co., 122 N. Y. 18). 

In Baltimore & Potomac R. R. v. Fifth Baptist 
Church (108 U. S. 317, 328) the court said: 
“ Plainly, the engine house and repair ship, as 
they were used by the railroad company, were a 
nuisance in the term. * * * 
That is a nuisance which annoys and disturbs one 


every sense of 
in the possession of his property, rendering its 
ordinary use or occupation physically uncomfort- 
able to him. For such annoyance and discomfort 
the courts of law will afford redress by giving 
damages against the wrongdoer, and when the 
cause of the annoyance and discomfort are con- 
tinuous, courts of equity will interfere and restrain 
the nuisance. * * * It is no answer to the 
action of the plaintiff that the railroad company 
was authorized by act of congress to bring its 
track within the limits of the city of Washington, 
and to construct such works as were necessary 
and expedient for the completion and maintenance 
of its road, and that the engine house and repair 
shop in question were thus necessary and expedi- 
ent; that they are skillfully constructed; that the 
chimneys of the engine house are higher than 
required by the building regulations of the city, 
and that as little smoke and noise are caused as 
the nature of the business in them -will permit. 
* * * The authority of the company to con- 
struct such works as it might deem necessary and 
expedient for the completion and maintenance of 
its road did not authorize it to place them wher- 
ever it might think proper in the city, without 
reference to the property and rights of others. As 
well might it be contended that the act permitted 
it to place them immediately in front of the presi- 
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dent’s house or of the capitol, or in the most 
densely populated locality. * * * Whatever the 
extent of the authority conferred, it was accom- 
panied with this implied qualification, that the 
works should not be so placed as by their use to 
unreasonably interfere with and disturb the peace- 
ful and comfortable enjoyment of others in their 
property.” 

We close the discussion of the point under con- 
sideration by repeating the language of Judge 
Finch in Hill v. Mayor, etc. (139 N. Y. 405, 505): 
* Obviously, the general doctrine which levies 
upon individuals forced contributions for the bene- 
fit of the public, and denies compensation for the 
injury done, is vulnerable at two points. It is de- 
ieated sometimes by construing the harm inflicted 
into a taking of private property for which com- 
pensation must be made, and sometimes by a rigid 
construction of the authority claimed. Both 
methods indicate a lurking doubt of the equity of 
the general doctrine and a disposition to narrow 
the field of its operation.” 


The defendant insists that its appeal should be 
sustained because the trial court awarded no past 
damages to the plaintiff. 

A court of equity has jurisdiction of an action 
to restrain the commission of a continuing tres- 
pass, because the injunction prevents a multiplicity 
of actions at law, which is a grievance to the 
parties and a burden upon the public (Corning v. 
Troy Iron & Nail Factory, 40 N. Y. 191; Hender- 
son v. N. Y. C. R. R., 16 N. Y. 97, 111, 78 N. Y. 
423). 

While in such an action the court may also 
render judgment for the damages already sus- 
tained, that relief is merely incidental, and is not 
an essential part of the main cause of action for a 
permanent injunction. The party entitled to dam- 
ages may waive them if he chooses by not fur- 
nishing evidence to enable the court to measure 
them in money, which is an advantage to the 
defendant, but does not defeat the action. 
substantial 
ordinary 


Ii such 
interference with the 
property is shown as 
would, when properly measured by evidence, en- 
able the court to fix the amount of the damages, 
the injunction may be issued, although no dam- 
ages are awarded. The extent of the injury is 
important, but whether the amount is admeasured 
in dollars and cents is unimportant, unless there 
are benefits to be offset against the damages. 
When, as in certain actions against elevated rail- 
roads, a wrongful appropriation of easements 
appurtenant to abutting property appears, but it 
also appears that the presence of the road has so 
increased the value of the property that the actual 
damages are only nominal, relief by way of in- 
junction may be refused, because the trespass is 
but technical, and the real injury unsubstantial 
(O’Reilly v. N. Y. Elevated R. R., 148 N. Y. 
347). This is upon the ground that a court of 


and continuous 
enjoyment of 





equity “is not bound to issue an injunction when 
it will produce great public or private mischief, 
merely for the purpose of protecting a technical 
or unsubstantial right’ (Gray v. Manhattan Ry., 
128 N. Y. 499, 509). 

This is not such a case, but one where the tres- 
pass was permanent, continuing and grievous, and 
went to destroy the value of the property of the 
owner with no compensating advantages. The 
decision of the trial justice established the plain- 
tiffs right, the existence of the nuisance and its 
injurious effect upon his property. The case was 
thus brought within the sound discretion of the 
court, and, aiter united action by the courts below, 
we cannot interfere. The theory is not tolerable 
that, although one party to an action may be 
gradually demolishing the house of the other, the 
latter cannot have an injunction to prevent its 
total destruction, because the amount of the dam- 
ages already sustained has not been admeasured 
in money. 

Our conclusion is that where strong and ag- 
gravated instances of continuing trespass are 
shown, which must necessarily result in substantial 
damages to the plaintiff's property that are in no 
way offset by benefits, and the court is presumed 
to have so found, a permanent injunction may be 
issued, although the amount of the damages is not 
fixed. 

The judgment should be affirmed, with costs. 

All concur, except Parker, Ch. J., and Hatcurt, 
J., not voting. 


Judgment affirmed. 


EE —————— 


THE ADVANCE IN LAW. 


ATTORNEY-GENERAL GRIGGS’ ADDRESS TO THE 
YALE Law ScHoort GRADUATES. 

i attorney-general of the United States, John 
W. Griggs, delivered on June 26th, the ad- 

dress to the graduating class at the seventy-fifth 

anniversary of the Yale Law School. His subject 

was “ Advances in Jurisprudence in the Nine- 

teenth Century.”’ He said in part: 

“Tt has been said by an eminent student of the 
history and philosophy of law that legislation has 
failed to keep pace with this material progress and 
with the increase of accumulated wealth. If by 
this is meant that our jurisprudence has proved 
inadequate as a system of legal mandate and judi- 
cial procedure to provide protection and redress 
in reasonable measure for all the new and ex- 
panded relations of property, of business and of 
civil status that have developed, then the state- 
ment may well be challenged. If, on the other 
hand, it is only meant to assert that those ancient 
principles of jurisprudence which supply the basis 
of our system—the English common law — 
molded by the progress of development from cen- 





10 


THE ALBANY LAW JOURNAL. 























a 





tury to century and from time to time enlarged, 
restrained and variously modified by statutory 
enactment, have remained substantially the rule of 
civil conduct, supplying the standard of justice by 
which the novel methods and vast transactions of 
our day are to be judged, without yielding to the 
universal demand for change and experiment, then 
the statement may be received as a testimonial to 
the wisdom, the stability and inherent adaptability 
of English law; for one of the most remarkable 
characteristics of the common law is its easy and 
natural adaptation, through its administration by 
the bar and the courts, to relations and circum- 
stances that are novel and without exact precedent. 
If no precedent is forthcoming, there is always 
the more substantial guide of ancient principle to 
point the way to a decision that shall stand there- 
after as a ruling precedent. 

“ Substantially our system of jurisprudence re- 
mains unaltered from that which our forefathers 
obeyed and administered when the nineteenth 
century first dawned. With forty-five State legis 
latures annually or biennially engaged in enacting. 
supplementing and revising, and constantly issu- 
‘ing vast volumes of new statutes, it is remarkable 
how little alteration has been made in the substan- 
tial system of English law which we inherited 
from the mother country and which still remains 
a steadfast system of justice, the foundation of our 
civil rights and liberties. Changes, indeed, there 
have been, some for the better, some, perhaps, for 
the worst. Most of them have been in procedure, 
rather in the matter of substance or principle. 
There has been a vast acceleration of legal proc- 
ess, from summons to execution, that is in keep- 
ing with the more rapid business requirements of 
the times. The refinements and complications of 
practice, both in the law and the chancery courts, 
which formerly prolonged to unreasonable lengths 
the pursuit of justice, and made it more prudent 
for many to bear the ills they had than to fly to 
others that they knew not of, have given way to 
more direct, more simple and expeditious courses 
of procedure, whereby justice has been made not 
only more certain, but more speedy, thus increas- 
ing general confidence in the courts and adding 





immensely to the respect and authority inspired by | 
a system of just and equal laws efficiently admin- | 


istered. 


“ This century has witnessed the abolishment of | 
the evils and horrors of poor debtors’ prisons. | 
The general health and safety of the community | 
have become, within proper limits, objects of pub- | 
lic concern, and statutes relating to sanitation, | 
health, food, personal safety from accident, water 


supply and pollution, are now an important part 
of the statute law of every State. In the exercise 


of the police power the government has become | 
very active in regulating many things which used | 
to be left to the unrestrained and reckless control | 


of individual judgment and caprice. 


It not only | 





takes charge of the public drainage of our cities, 
but compels as well each householder to conform 
to the sanitary arrangements of his dwelling to an 
approved scientific standard. It punishes by fine 
or imprisonment acts that tend to pollute the air 
we breathe, the water we drink and the streets in 
which we walk. It exacts compulsory vaccina- 
tion. It establishes and maintains quarantine. It 
forbids the sale of adulterated food. It regulates 
the height of buildings and the thickness of their 
walls. It subjects to inspection places of amuse- 
ment and buildings where crowds assemble. It 
ordains fire-escapes. It has abolished the car 
stove, compelled the use of the safety coupler, re- 
quired dangerous machinery to be fenced and 
guarded. It has interfered on grounds of human- 
ity and public welfare in behalf of the children 
who work in the mines and the factories, shorten- 
ing their hours of labor and requiring unusual care 
to be exercised for their protection and safety. 
Contrary to the doctrine of the common law, we 
have now given an action for damages for the 
death of a human being by wrongful act. To mar- 
ried women the law has been generous in extend- 
ing full control of their property rights, and in 
abolishing the ancient feudal restraints which 
made the wife subject to the domination of the 
husband in all affairs of a business nature. 

“ The softening influences of the age have oper- 
ated with beneficent effect upon the old rigor of 
the criminal law. A hundred years ago the law of 
England embraced more than thirty crimes to 
which the death penalty was affixed. Now, both 
here and there, with the exception of a few rare 
instances such as treason, murder is the only cap- 
ital offense against the criminal law. It was not 
until near the close of the first half of the century 
that the long efforts of the humane reformers 
were crowned with success in securing for persons 
accused of felony in the courts of England the 
right to have the assistance of counsel in their de- 
fense, although in cases of inferior crimes and in 
prosecutions for treason, by a strange anomaly, 
that right had long been accorded. It illustrates 
the obdurateness with which old customs once 
withstood the assaults of reform to recall that a 
bill to allow persons accused of treason the benefit 
of counsel was only passed by parliament after 
seven sessions of unsuccessful effort. 

“ Notwithstanding many efforts, legal experts 
have not yet succeeded in producing a civil code 
acceptable as a substitute for the unwritten pre- 
cepts of the common law. Criminal codes and 
codes of procedure have been perfected and estab- 
lished, and have been accepted with more or less 
satisfaction. But whether by way of code, or by 
way of statutory modification, or common-law 
procedure, or by rule of court, there has been a 
universal tendency to lay aside ancient and useless 
forms, and substitute in their place a direct and 
speedy method of procedure, based upon modern 
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ideas of common sense and an abolition the 
ancient fictions of the common law, which, while 
necessary and useful at the time of their origin, 
have become merely obstacles in the administra- 
tion of justice and a cause of public reproach. 


of 


There is in every State code of procedure or prac 
tice act a provision for direct and prompt arrival 
at an issue, and for the determination of that issue 
as rapidly as is rationally possible, taking into 
consideration the material obstacles that in many 
instances arise to prevent the parties with their 
witnesses being prepared to meet each other on 
the same day at the same place, and the further 
fact that an accumulation of cases before the same 
It is 
my judgment, however, that in the courts of law, 


court may compel some to await their turn. 


and the courts of equity as well, in this country, 
justice is administered as speedily and as rapidly 
as the rights and the desires of the parties can 
reasonably require. 

“Viewed from the standpoint of to-day, in the 
light of our experience, taking into account the 
temporary periods of popular and political passion 
which have momentarily retarded or diverted its 
progress, the growth of law during the century 
has been an exhibition of popular wisdom and 
sound sense, and an expression of the best in 
stincts of humanity trying to attain the goal of 
perfect justice, based upon the moral and religious 
sentiments of the times marred as we view the 
past by some wrong views of life, and of the vari 
ous classes of men toward each other, but tending 
always to its own uplifting and perfection, as the 
mollifying influences of ease, comfort and content- 
ment were increasingly felt among the people. 

“Tt is natural, therefore, that public affection 
for our judicial system should be strong in a land 
where not only is equal justice the birthright of 
every citizen, but where also every tendency of 
justice is toward the side of tenderness and the 
mitigation of every degree of unnecessary human 
misery. It is not the powerful nor the rich, but 
the poor and the helpless, the widow and _ the 
orphan, of whom the law is specially careful. 
About the weak it throws its broadest shield, and 
against them it makes the 
where life or liberty or property are involved. It 


least presumptions 
is not the rich nor the powerful Who administer 
our law. Our judges are taken from the ranks 
of the bar, chosen for their integrity, their learn- 
ing, and their high sense of justice. Our juries 
are taken from the ordinary ranks of life —the 
average men in education, in intelligence and in 
opinion. Thus our jurisprudence is in the hands 
of the people. It is their system, exercised for 
their protection and administered through their 
agency. Possessions may be unequal, but rights 
are equal. It is this that makes the law respected 
and revered. This is the basis of that cheerful 
submission to legal authority which is so charac- 
teristic of the American people. Against a sys- 


tem so just, so innate with the very life and 
habits of the people, there is no more danger of 
absolutism or militarism than there is of anarchy. 
The spectre of absolute power is invoked in vain 
to terrify people devoted to the principles of equal 
justice administered by themselves. 

“ The vast increase in the number and volume 
of commercial the enormous 
growth of accumulated wealth result in more fre- 
quent necessity for the bestowal of trust and con- 
fidence in the multitude of business of 


these times and all the interests and properties in 


transactions and 


others; 


volved cannot be carried on or properly cared for 
except by calling in the numerous modern agen- 
cies devised for the assistance of those who have 
more money than can be prudently locked away in 
the strong box. Hence the bank for savings, the 
trust company, life insurance corporations, build 
ing and loan associations, fill a place of tremen 
dous importance in the business world of our day. 

“In the Homeric days the deceitful smartness 
of Ulysses was admired equally with the prudence 
of Nestor and the prowess of Hector and Achilles. 
The moral attributes had no place in private busi- 
I rejoice to think that 
mere commercial smartness is now regarded as 


ness or official relations. 


an admirable quality only among such as engage 
It is 
easy for the flippant cynic to assert with broad 


in bunco games or green-goods enterprises. 


generalization that grocers put sand in the sugar; 
that the coal dealer uses false balances: that the 
lawyers betray their clients; that the incumbents 
of public office are mercenary and corrupt; that 
offices are bought; that the franchises of the vot- 
ers are only merchandise, and that private integ- 
rity and public virtue are at a very low ebb. 

“ You will constantly be told that our legal and 
political systems must be modified and doctored 
in order to cure them of imperfections. As often 
as some outcropping of human barbarism appears 
from time to time in the midst of our civilization 
it is seized upon as proof that our laws are inap- 
propriate or inadequate, and legislative changes 
of vital and sweeping nature are prescribed as 
cure-alls for the supposed legal ills. 

“Tt is probable that in every case the remedy 
The trouble is 
not with the system: it is rather the imperfection 
and limitations of human nature, which cannot 
everywhere at once and forever attain to com- 
plete subjection of the evil impulses that inhabit 
the heart of man. Broadly and widely the influ- 
ences of law and order, of gentleness and human- 
ity, are spreading over our land and among our 
people, a perpetual progression toward the ideal 
of perfect law and perfect peace. But only the 
visionary and unpractical mind expects to see the 
ideal attained until the millenium comes and the 
forces of Evil are chained for a thousand years. 
Meanwhile we can rejoice in the good already 


would be worse than the disease. 





attained, and hope that in the new century the 
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sweet influences of reasonableness and enlighten- 
ment, of comfort and prosperity, will sway in still 
greater measure the hearts and conduct of our 
people. 

“Gentlemen of the graduating class: I com- 
mend to you the cultivation of a spirit that will 
enable you to take a healthy, sound and cheerful 
view of the struggles and movements of society, 
of law, and of government, believing that their 
tendency is toward improvement, not deteriora- 
tion. 

“T would wish you to realize and appreciate 
the humane direction in which recent reforms of 
jurisprudence have been progressing, and to see 
to it that, so far as you can aid, that spirit of 
mercifulness shall not be suffered to decline. 

“ The further maintenance of the high authority 
and repute of our Anglo-Saxon jurisprudence as 
the foundation of our progress and prosperity and 
the safeguard of our liberties is intrusted to the 
bar. The world will judge of the system accord 
ing to the manner in which its ministers admin- 
ister it. 

* Beyond his immediate duty to his client, the 
lawyer has a larger and wider sphere of duty to 
the State in illustrating, supporting and maintain- 


ing the priceless value of that system of law and | 


justice which is the heritage of the American 
people. 
“As the character of the members of that pro 


fession is sound, patriotic and pure, so will legis- | 
lation, the administration of public offices and | 


general public sentiment continue upon lines of 
justice, safety and conservatism. 

“So I urge you not to strive exclusively for the 
pecuniary rewards of your profession, but to look 
forward to a career of influence and usefulness 
that shall include your neighborhood, your State, 
your country within its beneficent reach.” 


a 


AMENDMENT OF DIVORCE LAW WITH 
RESPECT TO RIGHTS OF* CORESPON- 
DENTS. 

W* copy the following from the editorial col- 

umns of the ALBANY Law JouRNAL for June 

1c, 1899: 

“ Among the acts passed by the legislature of 
New York, recently adjourned, one which amends 
the Divorce Law with reference to the rights of 
co-respondents is worthy of mention. By the pro- 
visions of this statute a co-respondent may be 
represented by counsel, and if none of the allega- 
tions made against him are established by proof, 
he may recover from the person naming him as 
co-respondent the costs represented by the trial 
fee and disbursements. This is a very proper pro- 
vision of law, the enactment of which has been too 
long delayed, and the result will undoubtedly be 
that hereafter complainants will exercise extreme 











caution in naming co-respondents in divorce suits. 
It might have been well to have gone a step fur- 
ther, as they have done in England, and give the 
co-respondent entire innocence of the 
charges made against him has been conclusively 
established the right to bring suit for damages 
against the plaintiff when the latter fails to prove 
the charges made. 


whose 


But the provision for costs and 
counsel fees will have a salutary effect, and further 
amendment can be made, if deemed advisable, in 
the direction indicated.” 

There is considerable to be said, both for and 
against the general policy of this legislation. On 
the one hand, it seems only just that an alleged 
co-respondent should have an opportunity of vin- 
dicating his or her character. Such opportunity is 
especially desirable in cases where the defendant 
is indifferent to moral aspersion, or, through any 
other motive, is disposed to allow an action to go 
by default. On the other hand, under the present 
amendment of the Divorce Law, non-intervention 
by a co-respondent will have great significance as 
an admission. It seems to be almost a necessity 
in the future for co-respondents to come in and 
defend, unless they are content that the most dam- 
aging inferences shall be drawn from their silence. 
It is questionable whether, if such an amendment 
was to be adopted, it would not have been better 
to go further and provide for making co-respond- 
ents actual parties at the beginning, so that there 
may be uniformity in proceedings of this class. 
If a co-respondent appears and successiully de- 
tends, it is eminently proper for him or her to 
receive a bill of costs, and also a substantial allow- 
ance in the action. Further than this we would 
not go. We are not in favor of granting a special 
statutory cause of action for damages. A refer- 
ence to the principles of law applicable to libel in 
pleadings may be of interest in the present con- 
nection. 

In Gains v. Aftna Ins. Co., in the Court of Ap- 
peals of Kentucky (47 S. W. R. 884), it was held 
that matter set forth in an answer, if pertinent and 
relevant, cannot give a right of action for libel, 
though false and alleged with malice, if it appear 
that the allegations related to the acts of a party 
and not an outsider, and that such alleged acts, if 
true, might have constituted a defense. On the 
other hand, in Union Mut. Life Ins. Co. v. Thomas 
(83 Fed. R. 803), where it appeared that, in a 
former suit on a life insurance policy, the defense 
was that the insured was still living and that the 
company had alleged a conspiracy on the part of 
the plaintiff and her husband, the insured, to de- 
fraud the company, and that plaintiff and her attor- 
neys “ had no knowledge or information whatever 
of the death of the insured, but have alleged that 
insured is dead for the sole purpose of carrying 
out the agreement, conspiracy and fraud herein- 
before set forth,” it was held that a suit by one of 
the attorneys for damages founded upon such 
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allegation was maintainable, and that it was libel- 
ous and not privileged. This case illustrates the 
tendency of the American courts to distinguish 
between parties and outsiders in cases of defama- 
tion in pleadings. In the same 
Moore v. Bank (123 N. Y. 420). 
But in actions for divorce a vinculo in the State 
of New York the misconduct of a third person is 


connection see 


as essential for establishing a cause of action as 
the offense of the defendant himself. Therefore, it 
seems that the defamation of a co-respondent in 
pleadings or other papers would fall rather within 
the rule laid down in Atna Co. 
(supra), under which the allegations would be 
privileged, than under the principle set forth in 
the Federal and New York cases cited. 


Gains v. Ins. 


And it cannot be said that such result is, on the 
whole, inequitable. 
is to allow access to the courts upon plausible 
grounds for legitimate purposes without ruinous 
penalty in the event of defeat. A co-respondent is 
brought into a litigation not from choice, but from 
necessity. In quite a substantial sense he or she is 
a necessary party to the suit, and probably the 
interests of justice would be better subserved by 
granting to a co-respondent only such indemnity 
as could be recovered by a party. —N. Y. Law 
Journal. 


e 


ROOSEVELT’'S ADVICE:TO.A YOUNG 
LAWYER. 
VOME years ago, when Governor Roosevelt 
s was at Columbia Law School, an associate of 
his was a young man from St. Paul, Minn., who 
was very anxious to make a successful start in 
life, and yet was uncertain just how to begin when 
he should have graduated. He admired the char- 


acter of Roosevelt and determined to seek his 


advice. One day, meeting him, he said: 

*T have chosen the law for my profession, and 
I wish to commence practice in the city in which 
| was raised. I have friends there, but also many 
competitors, old and established lawyers, and I 
am afraid that IT may not have the courage to wait 
[I shall start my 
practice with very little money, but I need advice 


for business or even to develop it. 
more than money. Can you help me?’ 

x * x 

Roosevelt carefully questioned him as to the 
character of the city, the class his friends belonged 
to, and some other points, and then said to him: 

“If IT were you I would, on reaching home and 
I don’t care 


hanging out my shingle, get a case. 


how you get it. Your own wits ought to find one 
which has. I 
I'd find a 


case that was right up in the regular courts, and 


case at least no other lawyer 


wouldn’t take a justice shop, either. 
which possessed some merit. I wouldn't take it 


for nothing, either, or on a contingency. I would 


have a decent fee attached to it. In other words, 





The general American policy 





I would have as many respectable features at- 


tached to the case as possible under the circum- 
stances. 
* * * 
“ Having got that case,” continued Roosevelt, 
“IT would try it as if it were the last case I ever 
expected to have or which would ever be in the 
courts. I would not make a nuisance of myself. 
You know enough to avoid that, but you can be 
so persistent that you will win the respect of every 
one who in any way comes into connection with 
the trial. Put all of yourself in the case. Get 
every side of it, and above all things hammer it 
into your client by the force of your actions that 
your integrity is above reproach. 


When you get 
done with that case you will have a reputation 


that many lawyers waste years in other ways try- 
ing to obtain. You will find that a second case is 
certain to come to you whether you lose or win 
the first one. 

: * & 

“| would treat the second case,” he continued, 
“just as I did the first one. Live and act as if 
there was never such a case in existence before, 
and master it just as you are required to master 
your studies here. If you find yourself weakening 
at all use the spur and the whip until you have 
created an enthusiasm in your work that imparts 
itself to client, court and jury and results in your 
victory.” 

He paused after saying this, and the young man 
ventured to ask: 

“ How about the third case?” 

“Go at it the same way,” was the reply. “ And 
for that matter, as your patronage increases give 
the same treatment to all your cases. You will 
create a confidence in yourself that will insure you 
a constant practice, and your clients, once secured, 
will never leave you. 

“ Enthusiasm in work is the best antidote for no 
patronage that I know of for any professional man. 
In fact, the rule applies to every walk of life. If 
your heart is ip what you have to do, no matter 
how small the undertaking, the greater things are 
certain to come to you, and in rich reward.” 

ok * o* 

It so happened that the first case which this 
young man ever had to try involved at the time a 
technical point, not first noticed by him, which it 
would the United States Supreme 
upon. He put what he called 
enthusiasm" into the found 
the technicality, carried it through all the courts ot 
the State, took it to the highest tribunal and won. 
The case made his reputation and fortune. It 
earned for himself also the title of being the most 
‘ disagreeably persistent’ lawyer that the old bar 
had yet encountered. 


necessitate 
Court to pass 


* Roosevelt's case, 


But after all he was only an 
what himself —- 
the strenuous man. — H. I. Cleveland, in Chicago 
Times-Herald. 


exemplification of Roosevelt is 
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CARICATURING CHOATE. 
PRESUMABLE Jokes Wuich He May SprInG on 
THE ENGLISHMEN — EMBARRASSED BY His 
Own WIt. 


E understand that an enterprising London 
publisher has just issued a Choate Jest 
Book, in honor of the witty American ambassador. 


We have 


iashion in 


not as seen a the 


famous people are at 


yet copy, but from 


which certain 
times compelled to assume the responsibility for 
others’ jests, we imagine the volume contains the 
following): 
I. 

It was while traveling in Bermuda that Mr. 
Choate was introduced to Gen. Sir William Win- 
tergreen of her majesty’s Blues. Having heard 
of Mr. Choate’s fame as a master of repartee, Gen. 
Sir William resolved to put it to the test before a 
large company gathered in his honor. 

“ Mr. Choate,” said he, “ 
tecture, I presume?” 

“Well,” replied Mr. calmly, 
deeply, Gen. Sir William, I know a house 
from an automobile, and could distinguish offhand, 
I think, between an Italian renaissance facade and 
a piece of pumpkin pie.” 

* Quite so,” observed Gen. Sir William. 
Mr. Choate, do you know when a door 
door?” 

The witty American chuckled slightly 
self, and then without an instant’s hes! 
plied: 

* Ah, Gen. Sir William, indeed I do. 
ajar.” (N. B.— This is new!) 


you have studied archi- 


Choate, 
but 


“not 


When it’s 


a. 


was once American 
find 
if they were 
not themselves, who he would prefer to be if he 
were not Mr. Choate. 

“T am sure I cannot say,” 


wit. 


Mr. Choate asked by an 
newspaper reporter, who was trying to out 


who illustrious men would rather be 


returned the famous 
“T have never not been myself.” 


ITT. 

While crossing the ocean Mr. Choate was asked 
as to his plans upon his arrival in London. 

“Well, madam,” he replied, “ of course I can’t 
say just now, for, as you observe, I am entirely at 
sea. But the first thing I shall do, I presume, will 
be to study the language.” 


IV. 

Mr. Choate, when asked by Lord Iveagh, the 
famous brewer, why he and not Gen. Porter was 
sent to England, the witty ambassador replied: 
“Me lud, to send Porter to a country that makes 
such excellent beer would be like sending coals to 
Newcastle or gloom to the Isle of Man.” 








V. 

On the appointment of his predecessor to the 
portfolio of state, Mr. Choate said in confidence to 
Mr. Depew: “I suppose the president wants to 
make Hay while the sun shines.” 

VI. 

Mr. Choate is sometimes 

own wit. 


embarrassed by his 
An inquisitive Englishman once asked 
him as to Mr. Depew’s rank in the United States. 

‘Is he a high asked 
Briton. 


man of station? ”’ the 
* He's a man of the Grand Central Station,” re- 
plied Mr. Choate, with a twinkle in his eye. 
“Aw!” said the * Grand 
middle clawss, I presume?” 


Briton. central — 
It took the witty lawyer four hours to explain 
that his joke was based upon the fact that Mr. 
Depew, as president of a railroad, had his office 
in a railway station. 
VII. 
known whether it was in a jesting 


It is 


mood or because of some natural embarrassment 


not 


on the ambassador’s part that caused him in his 
first address to her majesty to begin with the well- 
known American formula, “ If your honor please.” 
In any event, Mr. Henry White, the talented secre- 
tary, tugged with 


at his-coattails warningly, and 


the corrected 


himself by bowing low and saying, suavely: ‘* Or, 


wonderful readiness ambassador 
as I should have said, may it please the court.” 


The ice was broken at once, and the new am- 
bassador became, as his friends all knew he would, 
so distinctly a persona grata that he was invited to 
stay over night at the castle and breakfast at the 


expense of the crown. — Harper's Bazar. 
——_ 


SIX CENTS DAMAGES. 


S° long as trial by jury continues to be a pal- 
k ladium of our liberties, and jurors are treated 


like children who cannot be trusted to take care 
of themselves, trial juries will probably never cure 
the habit of their 
conclusions to be affected by matters that have 


themselves of bad allowing 
nothing to do with the case,” and so bringing in 
verdicts that are, on the face of them, absurd and 
unsustainable. 
Such a verdict was achieved the other day by 
the jury that found the plaintiff and fixed 
plaintiff's damages at six cents in a suit brought 


ior 


against a street railway company to recover dam- 
ages for the death of a boy, for whose killing 
defendant The 
verdict is absurd on its face because it announces 
the jury’s judgment that the railway company is 
solely responsible for the boy’s death and yet 
should not be held responsible in damages for the 
boy’s death. For * 


was alleged to be responsible. 


six cents damages "’ means no 


damages. So the verdict is made up of two con- 
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tradictory and irreconcilable propositions, and a 
verdict divided against itself, like a house divided 
against itself, cannot stand. 

Any intelligent juror ought to be able to per- 
ceive this, but juries not infrequently bring in 
these self-contradictory verdicts in “ negligence ” 
cases, when the plaintiff happens to be an indi- 
vidual and the defendant a * wealthy corporation,” 
or the plaintiff a poor man and the defendant a 
rich one. 
that 
thing ”’ 


The reason is that jurors have generally 
“littl knowledge” that is a 
of the the practice of the 
courts, and are prone to supplement the instruc- 
tions as to the law of the case that they have re- 
ceived from the judge with their own knowledge, 
generally 


* dangerous 


law and of 


inaccurate and practically always en- 
tirely irrelevant to the matter in hand. They know 
something about 


‘costs’ and something about 


verdicts for “six cents damages.” But they are 
unaware that the question of costs is no business 
of theirs, and that the can 
properly mean only “ The jury finds that the de- 
fendant is technically guilty of the trespass com- 
plained of, but that the trespass did the plaintiff 
no real harm,” a 


six cents damages 


which, in certain 


actions, such as actions for libel or 


conclusion 
for breach of 
promise of marriage, may easily be entirely in 
accordance with the facts the 


Of course such a verdict cannot possibly be 


properly before 
jury. 
sensible or sustainable where the trespass, if there 
was any trespass, has resulted in killing or maim 
ing its object, and the 


damages six cents’ 


‘verdict for the plaintiff 
must “The jury finds 
that there was no trespass, but it doesn’t want to 
stick the plaintiff for the costs.” 


mean 


The verdict, even 
if it were not otherwise impossible, would have to 
be set aside because it is obviously based on con- 
sideration of a fact that the jury is not supposed 
to know anything about 


and certainiy has no 


right to consider. 

So such absurd verdicts as that under consider 
ation, verdicts whose only practical result is to 
make a re-trial necessary, are among the numer- 
ous indications that the theory in accordance with 
which jury trials are now conducted is a theory 
contradicted by existing facts. The theory is that 
jurors know nothing whatever about a case upon 
whose merits they are required to pass except 
The fact is 
that jurors always know, or think they know, a 


what they learn from the evidence. 


great deal more about a case than the evidence 
has brought out, and that their verdicts are very 
commonly influenced by facts not in evidence. 
There is reason to think that the first juries 
were selected in accordance with a theory that 
was the exact opposite of the present theory; that 
the jurors were chosen from among the litigants’ 
friends and neighbors, familiar with their charac- 
ters and reputations, and with the subject-matter 
of the controversy, on the not unreasonable theory 
that the more the jurors, being honest and sensible 





men, knew about the matter the more likely they 
would be to reach a just and sensible decision. 
The old theory, at worst, was considerably more 
complimentary to the honesty and common sense 
of the jurors than is the present theory. — Roch- 
ester Democrat and Chronicle. 


— a 


HIS WIT SAVED HIM. 


gente used to have a lawyer who was 
shrewd cnough to show contempt of court 
without incurring danger of the penalty that would 
have been visited upon an offender less diplomatic. 
He was at one time being heard in an important 
matter before the Supreme Court, and made an 
assertion which clicited from one of the judges: 
* That is not the law, sir.” 

“Pardon me, your honor,” with a deferential 
bow, “it was the law until a minute ago. Now 
we accept a new principle established by a supreme 
authority.” 

On another occasion he was reading from an 
imposing looking book in support of a position 
that he had taken upon a legal question. 

“Just a moment,” interrupted the supreme jus- 


tice himself; “do you mean to say that you are 


reading good law?” 

* Not at all, your honor; only Supreme Court 
decisions.” 

The most cutting thing he ever said to this 
same court was during the consideration of a des- 
perate case in which he had not a leg to stand 
upon. Tle made a bold contention which was falla- 
cious but plausible from beginning-to end. 

“ Blank,” said the court severly, “I would not 
try to convert the average justice of the peace with 
such an argument as that.” 

“Nor I,” was the quick response, “ but I had 
what I considered reliable information that none 
of the honorable members of this honorable court 
had ever served in that capacity.” 

“You me for years, 
Blank,” said a circuit judge at one time, ‘ and 


have practiced before 

this is the first time you have shown contempt.” 
“Yes, your honor,” answered Blank, “I have 

wonderful 


self-control!” — Exchange. 


Qe 


TRADE-MARKS APPROPRIATE D. 


TROUBLES OF AMERICAN MANUFACTURERS IN THE 
ARGENTINE REPUBLIC. 

HE firm of Briesen & Knauth, patent attorneys 
of New York, wrote to the secretary of state 
February 8 last complaining that their clients 
jound that the South American 
countries, especially those of Brazil and the Argen- 
tine Republic, were permitted to appropriate and 
register in their own names the trade-marks and 


inhabitants of 
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symbols of United States citizens, and that these 
citizens had to buy them back if they wished to 
use them again with any effect. 

O-= June 5 the third assistant secretary sent to 
the firm a response from the United States minister 
to the Argentine Republic, which explains the 
cause of the difficulty encountered by our mer- 
chants in the preservation of their trade-marks in 
that country. Minister Buchanan said that the 
practice complained of by the department’s corre- 
spondents not only prevailed now, but had done so 
for a long time past. 

The reason the practice had grown up there lay 
in the negligence shown by American manufac- 
turers with regard to having their trade-marks en- 
tered in the Argentine patent office in their own 
names. Mr. Buchanan feared American manufac- 
turers did not properly realize the great advantage 
it would ibe to them to control their own trade- 
marks from the beginning of their business in that 
country. A strong effort, he said, was now being 
made here by manufacturers from Europe to cor- 
rect the blemishes apparent in the Argentine trade- 
mark laws, inasmuch as they also suffered from 
the operation of the law. — N. Y. Evening Post. 


Legal Aotes of Mertinence. 


Correctness of transmission of a message is a 
feature of telegraphic convenience and usefulness 
second only to rapidity of transmission, and to 
insure its correct transmission the telegraph com- 
pany must employ all available ordinary means 
necessary to its accomplishment. If repeating a 
message is proper and necessary to insure accu- 
racy, and if accurate transmission is an essential 
part of the contract, then there is no good reason 
why the telegraph company should not repeat the 
message under its original obligation without 
additional charge to the sender, at least if the mes- 
sage is so worded as to convey the intimation, ‘f 
not positive information, that it relates to a busi- 
ness transaction, from which, by an erroneous 
transmission or delay either in tramsmission or 
delivery some pecuniary loss may possibly result. 
Where a message is in cipher, or in language 
intended to be unintelligible to the telegraph com- 
pany and its operators, and an error has been 
made im its transmission, consequential damages 
are to be excluded from consideration, and the 
recovery limited to the sum paid for the message 
as stipulated in the contract; but where the face 
of the message shows that a business transaction 
is contemplated, and that negligence in its trans- 
mission may reasonably be attended with pecuni- 
ary loss, although the message does not disclose 
the full meaning of the sender, damages are not 
restricted to the sum paid for the message, if 
there should be a negligent alteration of the mes- 


wa 





sage in the course of its transmission. 
Leuisiana Court of Appeals, May 8.) 


An early test is to be had in Minnesota of the 
law which requires all commission merchants to 
be licensed and to file bonds. This is a new 
feature in legislation. It had its origin in Illinois 
this spring, and the idea was quickly appropriated 
by the Minnesota legislature. The demand for the 
law came from the farmers, who complained that 
they had no redress for losses suffered at the hands 
of unscrupulous commission merchants. Now, in 
each State, early reports must be made to con- 
signors of all the particulars attending a sale, ard 
means are provided for the investigation of any 
charges of unfair treatment. The penalties are 
fines and a forfeiting of the license. In Minnesota 


(Decision 


the produce commission merchants say that the 
law is a hardship. They have united to test its 
constitutionality in the Supreme Court, and have 
asked that indiscriminate prosecutions be withh:ld 
until the question has been determined. 


Legal Laughs. 


One of those old-time negroes —the kind that 
Polk Miller describes so charmingly — was some 
years ago called as a witness in one of the courts. 

“What's your name?” was the first question 
propounded by the attorney-general. 

“ George Washington, sor,” replied the old man. 

“George Washington?” repeated the lawyer, 
and after a moment of reflection said, “It seems 
to me that I have heard that name before.” 

“*Spects you has, sah,” said the old negro 
“T’se been libing ’bout hyar many years.” — Ex- 
change. 


~ — 


Rotes of Recent Amevican Decisions. 


Monopolies — Combination to Restrict Produc- 
tion. — At a convention of manufacturers of 
wooden ware, in which 80 per cent. of the prodiuc- 
tion of the country was represented, a combination 
was fonmed for the purpose of restricting the pro- 
duction of wooden dishes throughout the country. 
and keeping up the price thereof. To this end it 
was expected and intended that all the factories 
would be brought under the control of a central 
organization, which was to regulate the prices. 
The articles to which the combination related 
were such as are in common use. Held, that a 
contract made in pursuance of such combination, 
by which a manufacturer was guarantied a certain 
sum as dividends on his stock in the central com- 
pany, in consideration of the closing of his factory 
fcr a year, was contrary to public policy, and 
therefore unlawful, and would not be enforced by 
the courts. (‘Cravens v. Carter-Crume Co., U. S. 
C. C. of App., Sixth Circuit, 92 Fed. Rep. 479.) 





